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HEALTH CARE AND RETI REMENT
CORPCORATI ON OF AMERI CA, d/b/a
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RECOVMENDED ORDER

On April 30, 2001, a formal administrative hearing in this
case was held in Largo, Florida, before WIlliamF. Quattlebaum
Admi ni strative Law Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: M chael P. Sasso, Esquire
Agency for Health Care Adm nistration
525 Mrror Lake Drive, Room 310G
St. Petersburg, Florida 33701

For Respondent: Alfred W Cark, Esquire
117 South Gadsden Street, Suite 201
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

The issue in the case is whether the allegations of the
Adm nistrative Conplaint filed by the Petitioner against the
Respondent are correct and if so, what penalty shoul d be

i nposed.



PRELI M NARY STATEMENT

By Adm nistrative Conplaint filed on January 19, 2001, the
Agency for Health Care Adm nistration (Petitioner) alleged that
Heal th Care and Retirenent Corporation of America d/b/a
Heartl and of St. Petersburg (Respondent) had viol ated vari ous
provi sions of Florida Statutes and the Florida Adm nistrative
Code. By Petition for Formal Adm nistrative Proceedi ng dated
February 8, 2001, the Respondent challenged the allegations and
requested a formal hearing. The Petitioner forwarded the
request to the Division of Adm nistrative Hearings, which
schedul ed and conducted the proceedi ng.

The Adm nistrative Conplaint was filed followi ng the death
of a resident of the Respondent’'s nursing home. |In order to
protect the resident's right to privacy, this Recormended Order
does not identify the resident by nane.

Following the resident's death, the Petitioner conducted an
i nspection of the nursing honme and cited the facility for
all eged violations of state statutes and rules related to the
incident. Specifically, the Petitioner alleges that the
Respondent did not have policies and procedures for pronpt
identification of residents with advance directives and for
i npl ementati on of such directives in an energency. The
Petitioner alleges that the Respondent failed to follow policies

and procedures for obstructed airway managenent and did not have



a policy and protocol for nursing service response during a
nmedi cal enmergency. The Petitioner further alleges that the
Respondent failed to devel op a conprehensive care plan for the
resi dent, who had been identified as having chew ng and
swal | owi ng probl ens.

At the hearing, the Petitioner presented the testinony of
two witnesses and had Exhibits nunbered 1 and 5-7 admitted into
evi dence. The Respondent presented the testinony of three
w tnesses and had Exhibits nunbered 1-3 admtted into evidence.

A Transcript of the hearing was filed on July 15, 2001.
Both parties filed Proposed Recommended Orders that were
considered in the preparation of this Reconmended Order.

FI NDI NGS OF FACT

1. The Petitioner is the state agency responsible for
Iicensure and regul ati on of nursing honmes operating in the State
of Florida.

2. The Respondent operates a |icensed nursing hone at
1001 9th Street North in St. Petersburg, Florida.

3. At approximately 7:00 p.m on May 31, 2000, a certified
nursing assistant (CNA) was feeding a resident of the nursing
home an appropriate soft food neal. During the feeding, the
resi dent began to gasp.

4. At the tinme of the incident, the CNA who was feeding

the resident had received training related to feeding this



resident. The CNA had fed the resident previously wthout
incident. At the time of the event, another CNA was al so
present in the room

5. An off-duty nurse wal king by the resident's room saw
the situation, and because the resident was seated wth a food
tray before her, assuned that the resident was choking. The
nurse responded to the situation by performng a finger sweep of
the nouth to | ocate food, and then performng a "Heinlich"
maneuver .

6. Because no food was |ocated during the finger sweep or
expell ed after the "Heimich" the nurse concluded that the
resi dent was not choking. She also becane aware that the
resi dent was not breathing.

7. The off-duty nurse |owered the resident's bed and began
to performenergency CPR  She also directed one of the CNA' s
present to call for the on-duty nurse.

8. The on-duty nurse arrived shortly thereafter and began
assisting wwth the CPR using an "anbu-bag."

9. Both nurses have substantial experience in nursing and
as caregivers in nursing hones. There is no credible evidence
that the nurses were unqualified or |acked appropriate training

for their responsibilities.



10. Wile performng the CPR, the off-duty nurse asked the
on-duty nurse to determ ne whether the resident had "advance
directive" information in her file.

11. The on-duty nurse stopped using the "anbu-bag" and
went to the nurse's station approximately 30 feet fromthe
resident’'s room determned that the resident had a "living
will" on file, and returned to the resident's roomto informthe
of f-duty nurse.

12. Although there was a "living will" in the patient's
file, there was no order prohibiting efforts to resuscitate the
resident (commonly called a "DNR') and therefore such energency
procedures were appropriate; however, at the tine the off-duty
nurse initiated the CPR effort, the resident's status had not
been det erm ned.

13. Upon the return of the on-duty nurse, the off-duty
nurse stopped performng CPR and went to the nurse's station to
review the paperwork in the resident's file after which she
called the facility's director of nursing to report the
si tuati on.

14. Wen the nurse halted her CPR effort, she had been
adm ni stering "chest nmassage" for approximately three m nutes
and had gotten no response fromthe patient.

15. The director of nursing told the nurse to imedi ately

call 911 for enmergency assistance. As directed, the off-duty



nurse called 911, reported the information, and returned to the
resident's roomto resunme her CPR effort.

16. An EMI teamarrived at the facility quickly after the
nurse's tel ephone call. The EMI personnel unsuccessfully
attenpted to intubate the resident, and ultimtely were unable
to revive her.

17. Approximately 25 mnutes el apsed frominitiation of
efforts by the off-duty nurse to the EMI personnel determ nation
to halt resuscitation attenpts.

18. The resident suffered from end-stage Parkinson's
di sease. According to the Certificate of Death, the inmediate
cause of death is listed as "debility of age."

19. There is no evidence that the enpl oyees of the nursing
hone were the cause of or contributed to the resident's death.
There is no evidence that the resident choked on food. There is
no evidence that resident’s "gasping" sounds were caused by any
foreign obstruction within her airway.

20. The facility properly notified the Petitioner of the
incident. The Petitioner conducted an investigation on June 2,
2000. The results of the inquiry were set forth on a form
identified as a "HCFA 2567" which identifies alleged
deficiencies in the Respondent's procedures and activities

related to the resident's death.



21. Deficiencies are identified on a "2567" form as
"tags." Such alleged deficiencies also include a narrative
description of the Petitioner's review and citation to a
provision of the Florida Adm nistrative Code rule. Insofar as
relevant to this proceeding, the "2567" formidentifies tags
F156 and F280.

TAG F156

22. Tag F156 alleges that the Respondent failed to "enpl oy
a system whi ch ensured the pronpt identification of residents
who had fornul ated advance directives for purposes of
i npl enentation. The Petitioner charges that the Respondent
failed to have policies and procedures for pronpt identification
of residents who had fornul ated advance directives for purposes
of inplenentation, especially during an energency.

23. The Respondent nmi ntained records of each resident's
advance directive information in a red fol der contained within
the resident's nedical file. The files were maintained at the
nurse's station to facilitate imedi ate | ocation and provide for
a proper response by facility staff. Such record mai ntenance
provi ded access to information for nedical staff while
mai nt ai ni ng each resident's rights to privacy. The evidence
fails to establish that the facility's systemdid not provide
for "pronpt identification of residents who had fornul at ed

advance directives for purposes of inplenentation.”



TAG F280

24. Tag F280 all eges that the Respondent failed to review
and revise the conprehensive interdisciplinary care plan for the
resident to indicate chewing and swal |l ow ng problens. The tag
al so states that "the staff did not inplenent use of
conpensatory safe swal |l ow techni ques as recommended by the
speech | anguage pathol ogi st, resulting in an energency choking
situation which conpromsed the life of a resident.”

25. The Petitioner charges that the Respondent failed to
devel op a conprehensive care plan for the resident "who was
identified with chew ng and swal | ow ng problem™

26. The evidence establishes that the interdisciplinary
care plan prepared for the resident appropriately addresses the
resident's potential for chewing and swallowi ng difficulty. The
care plan identifies the specific steps to be taken in providing
nutrition to the resident, including the type of diet, the
positioning of the resident's body for feeding, the actua
timng of food provision, and indicates that observation is
required to ascertain whether the resident was aspirating or
choking. The care plan set forth goals for nutrition
consunpti on and established a deadline for achieving the goal

with the resident.



Tag 281

27. At the hearing, the Petitioner initially indicated
that Tag F281 was not at issue in this proceeding. The
Adm ni strative Conplaint alleges that the Respondent failed to
follow the policies and procedures for obstructed airway
managenent and did not have a systemw de policy and protocol
for how nursing services respond during nedical energencies.

Evi dence was presented at the hearing related to this issue,
whi ch appears to be included within Tag F281. Accordingly, the
followi ng findings of fact are set forth.

28. There is no evidence that the facility failed to
mai ntain policies and procedures in the area of nursing
services. The facility policy related to obstructed airway
managenent is set forth in the "Nursing Policy & Procedure
Manual ." The types of maneuvers identified as appropriate are
"abdom nal thrusts" and "finger sweeps.”" An "abdom nal thrust”
is conmmonly referred to as a "Heimich" naneuver.

29. There is further no evidence that the off-duty nurse
failed to follow the facility policy on obstructed airway
managenent. The greater weight of the evidence establishes that
the off-duty nurse appropriately performed both procedures on
the resident prior to initiation of CPR activities.

30. As to the provision of CPR, the off-duty nurse's CPR

certification had expired at the tinme of the incident, but there



is no evidence that she admi nistered the CPR incorrectly during
the time her efforts were nmade.

CONCLUSI ONS OF LAW

31. The Division of Administrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes.

32. The Petitioner has the burden of establishing by a
preponder ance of the evidence, entitlenent to the relief sought.

Fl ori da Departnent of Transportation v. JWC Conpany, Inc., 396

So. 2d 778 (Fla. 1st DCA 1981). Balino v. Departnent of Health

and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

In this case, the burden has not been net.

33. The Petitioner asserts that the deficiencies at issue
in this proceeding are violations of Sections 400.102, 400. 121,
and 400.23, Florida Statutes.

34. Section 400.102, Florida Statutes, sets forth grounds
for action by the agency against a licensee. Such grounds in
relevant part include "an intentional or negligent act
materially affecting the health or safety of residents of the
facility" and violations of the Petitioner's rules.

35. Section 400.121(1), Florida Statutes, provides that
the Petitioner may inpose an admnistrative fine "not to exceed
$500 per violation per day, for a violation of any provision of"

Section 400.102, Florida Statutes. Section 400.121(2), Florida
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Statutes, provides that the Petitioner may "as part of any final
order issued by it under this part” inpose "such fine as it
deens proper, except that such fine may not exceed $500 for each
violation.” The section further provides that "[e]ach day a
violation of this part occurs constitutes a separate violation
and is subject to a separate fine, but in no event may any fine
aggregate nore than $5,000. A fine may be | evied pursuant to
this section in lieu of and notw t hstandi ng the provisions of s.
400. 23. "

36. Section 400.23, Florida Statutes, provides for
classification of deficiencies according to the risk posed to
residents of a facility. Section 400.23(8)(a) provides as
foll ows:

Class | deficiencies are those which the
agency determ nes present an i nm nent danger
to the residents or guests of the nursing
home facility or a substantial probability

t hat death or serious physical harmwould
result therefrom The condition or practice
constituting a class | violation shall be
abated or elimnated i medi ately, unless a
fixed period of time, as determ ned by the
agency, is required for correction.
Notwi t hstandi ng s. 400.121(2), a class |
deficiency is subject to a civil penalty in
an anount not |ess than $5, 000 and not
exceedi ng $25, 000 for each and every
deficiency. A fine may be |evied
notw t hst andi ng the correction of the

defici ency.

37. The deficiencies in this case are identified as

Class | deficiencies.
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38. The Administrative Conplaint charges that the
Respondent failed to have policies and procedures for pronpt
identification of residents who had formul ated advance
directives for purposes of inplenentation, especially during an
energency. The Petitioner asserts that such deficiency is a
vi ol ation of Rule 59A-4.106(6), Florida Adm nistrative Code.

39. Rule 59A-4.106(6), Florida Adm nistrative Code,
provi des as follows:

Each nursing hone shall have witten
policies and procedures, which delineate the
nursing hone’s position with respect to the
state law and rules relative to advance
directives. The policies shall not
condition treatnment or adm ssion upon

whet her or not the individual has executed
or waived an advance directive. 1In the
event of conflict between the facilities
policies and procedures and the individual’s
advance directive, provision should be nade
in accordance with section 765.308, Florida
St at ut es.

40. The evidence fails to establish that the facility's
system did not provide for "pronpt identification of residents
who had formnul ated advance directives for purposes of
i npl ementation.”™ The evidence also fails to establish that the
facility failed to conply with the requirenments of Rule 59A-
4.106(6), Florida Adm nistrative Code.

41. The Adm nistrative Conpl aint charges that the

Respondent failed to devel op a conprehensive care plan for the

resident "who was identified wth chewi ng and swal | ow ng

12



problem"” The Adm nistrative Conplaint fails to cite a specific
rule applicable to the all eged deficiency, but Rule 59A-
4.109(2), Florida Adm nistrative Code, provides as follows:
The facility is responsible to develop a
conprehensive care plan for each resident
t hat includes neasurabl e objectives and
timetables to neet a resident’s nedical
nursi ng, nmental and psychosoci al needs t hat
are identified in the conprehensive
assessnment. The care plan nmust describe the
services that are to be furnished to attain
or maintain the resident’s highest practi cal
physi cal, nental and social well-being. The
care plan nust be conpleted within 7 days
after conpletion of the resident assessnent.

42. The evidence establishes that the care plan provided
for the resident appropriately addresses the resident's
potential for chewi ng and swallow ng difficulty.

43. The Adm nistrative Conpl aint charges that the
Respondent failed to follow the policies and procedures for
obstructed airway managenent and did not have a systemw de
policy and protocol for how nursing services respond during
nmedi cal energencies. In the Adm nistrative Conplaint, the
Petitioner asserts that such deficiency is a violation of Rule
59A-4.106(4)(n), Florida Adm nistrative Code. The cited section
requires that the facility maintain policies and procedures
related to "l oss of power, water, air conditioning or heating."

It appears that the applicable section is Rule 59A-4.106(4)(r),

Fl ori da Adm nistrative Code, which requires that each facility

13



mai ntai n policies and procedures in the area of nursing
servi ces.

44, There is no evidence that the facility failed to
mai ntain policies and procedures in the area of nursing
services. The facility policy related to obstructed airway
managenent is set forth in the "Nursing Policy & Procedure
Manual ." There is no evidence that the off-duty nurse failed to
follow the facility policy on obstructed ai rway nmanagenent.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Agency for Health Care
Adm nistration enter a Final Order dismssing the Adm nistrative
Conplaint filed in this case.

DONE AND ENTERED t his 1st day of August, 2000, in

Tal | ahassee, Leon County, Flori da.

WLLIAM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 1st day of August, 2001.
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COPI ES FURNI SHED

M chael P. Sasso, Esquire

Agency for Health Care Adm nistration
525 Mrror Lake Drive, Room 310G

St. Petersburg, Florida 33701

Alfred W dark, Esquire
117 South Gadsden Street, Suite 201
Tal | ahassee, Florida 32301

Sam Power, Agency O erk

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

Julie Gallagher, General Counse
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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